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Hmteir States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,431 

Hollie Houston, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 

THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

On March 8, 1948, a three-count indictment was filjed 
against appellant in the District Court. The first coijnt 
charged that on February 9,1948, appellant assaulted Hailry 
Asaka with intent to commit robbery in violation of D. 1C. 
Code (1940), §22-501. The second count charged that |on 
the same date appellant assaulted Asaka with a pistol in 
violation of D. C. Code (1940), §22-502. The final count 
charged appellant with carrying a deadly weapon on the 
same date in violation of D. C. Code (1940), § 22-3204. 
(J. A. 34.) On March 12, 1948, appellant appeared for 
arraignment and the court appointed attorney George E. C. 
Hayes to represent him for the purposes of arraignment 
only. Appellant entered pleas of guilty to counts one ahd 
three of the indictment. (J. A. 34.) On March 16, 1948, 
an order was entered appointing Mr. Hayes to represent 
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appellant in tlie cause (J. A. 34). On March 19, 1948, ap¬ 
pellant appeared with Mr. Hayes and was sentenced gen¬ 
erally to imprisonment for four to twelve years (J. A. 35). 

On December 27, 1948, appellant filed a motion to set 
aside or vacate conviction under 28 U. S. C. 2255 (J. A. 35). 
After a hearing on January 7, 1949, at which appellant was 
present and was represented by Mr. Hayes, the motion was 
denied (J. A. 38). Appellant attempted to appeal, but 
the notice was returned to him by the Clerk of the District 
Court on the ground that it was not timely. However, on 
July 2, 1949, this Court granted appellant’s motion to be 
allowed to appeal in forma pauperis “from the order . . . 
denying petitioner’s motion to set aside the judgment of 
conviction.” Ilouston v. United States, Misc. No. 179 (J. A. 
38). 

The motion to set aside or vacate the conviction (J. A. 
35) was submitted by appellant in propria persona 1 and, 
as is usual with prisoners’ petitions, is crudely drawn and 
its various allegations are somewhat difficult to analyze 
logically. In the brief on appeal present counsel for appel¬ 
lant reduces these allegations to four distinct grounds for 
relief (Br. 7). We agree that this analysis is correct. But 
since the present appeal is, not from the original convic¬ 
tion, but from the denial of this motion to vacate, we desire 
to set forth its contents in somewhat greater detail than 
has been done in appellant’s brief. The four grounds for 
relief are as follows: 

1. Appellant was denied assistance of counsel. The mo¬ 
tion alleges that appellant’s constitutional rights were vio¬ 
lated because the court accepted his plea of guilty without 
informing him of his right to counsel. Rice v. Olson, 324 
U. S. 786, is cited in support of this proposition. The motion 
continues: 

1 It seems quite clear, however, that it was not prepared without 
assistance. Appellant stated in the motion that he was “semi¬ 
illiterate” (J.A. 36), and there are numerous indications in the 
record that he was assisted by a fellow-prisoner who had had some 
legal experience (J.A. 29-31, 35-38; R., E). 
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* * * nor was assistance of counsel provided fo^* de¬ 
fendant to inform him of the facts. Now [Nor] i was 
the defendant informed by the court of his right to 
assistance of counsel as provided by Rule 44, F. R. C. P. 
Defendant did not waive his right to assistance of 
counsel nor w^as he aware of his constitutional right 
to such assistance of counsel. 

The record discloses that defendant was arraigned 
on March 12, 1948, and entered a plea of guilty with¬ 
out assistance of counsel, that on March 16, 1948, an 
order was filed appointing George E. C. Hayes, as 
defense counsel but if said Hayes was present at time 
of sentence he did not make himself known to defendant. 

The motion further alleges that, being “without assistance 
of counsel,” appellant did not understand the charges, 
and that being “without assistance or advice of counsel” 
he pleaded guilty without knowing to what charge he was 
pleading “since court and prosecutor referred to each 
count by number only.” It is further alleged that appel¬ 
lant first learned what the charges were when he arrived 
in prison after sentencing. Finally, it is alleged that al¬ 
though counsel was appointed to represent appellant yriien 
he wTas first taken before a committing magistrate ijfter 
arrest, nevertheless, 

* * * When arraigned on March 12, 1948, sucli as¬ 
signed counsel did not show and defendant, though 
wholly incapable of conducting his own defense! or 
determining his course was forced to proceed without 
counsel. 

i 

rim- 2. Appellant was sentenced on the basis of his prior c 

inal record.1* The motion alleges that at the time of sentence 
the court inquired into appellant’s past criminal redord, 
that the court learned from the probation officer’s report 
that appellant had previously served eighteen months in 
prison for manslaughter, that the court questioned appel 
lant regarding this former sentence, and that it based 
severity of the sentence not upon the evidence in this sase 
but upon what it had learned from the probation repori;. 

ln The second, third and fourth allegations are not put in i|ssue 
in the present appeal. We summarize them here only for the $ake 
of completeness. 

the 
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3. Appellant was induced to plead guilty by a promise 

that one count would be dismissed. The motion alleges that 
appellant was induced to plead guilty to two counts by a 
promise that the third count w’ould be dismissed, that being 
“semi-illiterate” and without assistance of counsel he did 
not understand the charges, that after the plea the court 
refused to dismiss any of the counts until such time as 
sentence should be pronounced, that the court held this 
as a club over his head to prevent him from changing his 
plea to not guilty, that he “was by chicanery induced to 
plead guilty to all counts,” and that he did not learn what 
the charges wTere until he arrived in prison after sentence. 

4. The third count failed to charge a crime. The motion 
alleged that the third count was invalid because it failed 
to allege that appellant was without a license to carry a 
pistol on his person. 

The hearing on the motion to vacate is of such importance 
that it is set forth here in full: 

The Deputy Clerk of the Court : The case of Hollie 
Houston. 

The Court: Let me see the motion. Do you mean 
to say that the Court refused you counsel? Is that 
what you are saying? 

The Defendant: I didn’t ever see counsel. 
The Court: You waived counsel and insisted on 

pleading guilty, didn’t you? 
Mr. Conliff: May I interrupt, if the Court please? 

I would like to call something to the attention of Your 
Honor because it doesn’t appear in the motion. 

After this motion was filed, I checked the docket 
entries of the Court, and I found that the defendant 
was arraigned on March 12, 1948, and at that time he 
entered a plea of guilty to counts one and three of the 
indictment, and the docket entry also showed that on 
March 16 Mr. Hayes was appointed by the Court as 
attorney, and on March 19 the defendant was sentenced. 

Now, on each of these entries there vras reference to 
the minute numbers, and yesterday I went down and 
checked on the official records, and they showed, and 
I think for the purpose of the record it is minute num¬ 
ber 141. That is for the date of March 12, 1948, the 
day of the arraignment, and a plea of guilty to counts 
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one and three was entered, and George Hayes, at¬ 
torney, was present for the purpose of the arraignment 
only. 

I think what happened, if the Court please, thajt the 
defendant desired to enter a plea of guilty, and as jYour 
Honor often does, you requested an attorney in the <pourt 
room to talk to him and see if he knew what he| was 
doing, and the official minutes show Mr. Hayes! was 
present at the time, and lie plead guilty at that iime, 
and subsequently Mr. Hayes entered his appeajance 
for all purposes in the case, and his appearande on 
the date of arraignment, March 12, that was for arraign¬ 
ment only, and that showed in the minutes. 

With respect to the date of sentence, on March 19, 
1948, I checked the minutes for that day, they are 
official minutes, that is M143, and they showed that 
Mr. Hayes wras present at the time of sentence. 

Mr. Hayes: If the Court please, as Mr. Conliflt has 
indicated to you, I happened to be sitting in the court 
room on that morning, at which time the defendant 
entered and attempted to enter a plea of guilty, qnd I 
talked to him on your suggestion. 

After I had talked to him, I said to Mr. ConlilF, in 
my opinion, the second count in the indictment was 
perhaps swallowed up in the first, and that, in my 
opinion, the Court would permit him to plead, say, 
to the first and third counts, and he entered a plea to 
those counts. 

On the day the matter came on for sentence, a^ the 
record indicates, I stated and indicated to yrour Honor 
that I knew nothing with respect to the defendant 
because I was assigned, and there was a question 
whether he had been convicted of manslaughter in 
some other jurisdiction, and Your Honor imposed jsen- 
tence. 

The Court : What do you mean by this: “Apparently, 
the Court used such as a club over the head of de¬ 
fendant to forestall any possibility that defendant 
might move to change his plea of not guilty, before 
sentence”? 

What club did the Court hold over your head? That, 
is what I want to know. 

The Defendant : Because the only thing they used it 
for was to give me time. 

The Court: Didn’t you tell the Court you wanted to 
plead guilty? 
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The Defendant: Yes, sir, I wanted to plead guilty. 
The Court: And Mr. Hayes talked to you, didn’t he? 
The Defendant: Yes, sir. 
The Court: And you still plead guilty to the first 

and third counts and the second count was dismissed; 
that is right, isn’t it? 

The Defendant: Yes, sir. 
The Court: What is this club that the Court held 

over your head to get the plea out of you? I don’t 
understand that. I didn’t make you plead guilty, did I? 

The Defendant: No. 
The Court: You didn’t draw this, did you? 
The Defendant: Yes, sir. 
The Court: You typed this up yourself? 
The Defendant: Yes, sir. 
The Court: What do you mean when you say that 

the Court held a club over your head? You say a club 
was held over your head. 

The Defendant: I don’t know whether it was held 
there or not. 

The Court: You plead guilty to the first and third 
counts and the second was dismissed, and you were 
sentenced on the indictment and not on the individual 
counts. 

Mr. Hayes: I looked at the record, and I don’t know 
whether you had a chance to look at it, but there is an 
affidavit of prejudice against Your Honor. 

The Court: There is? When was that filed? Did 
you file an affidavit of prejudice against the Court? 

The Defendant: Did I file one? I filed one to go 
before another judge. 

The Court: When did you file that? Here it is. 
Mr. Hayes: It is not only against you but against 

Judge Keech as well. 
The Court: What is this bias and prejudice? Did I 

ever see you before? 
The Defendant: You have seen me here. 
The Court: Did I ever see you before, anywhere? 
The Defendant: Not until I came here. 
The Court: What is the bias and prejudice? What 

have I against you? What is the bias and prejudice? 
I don’t know you. I never saw you before. You didn’t 
expect to get quite as much time as you got, isn’t that 
right? 

The Defendant: No, sir; not on what they say I did. 
I was at that time drunk, and the man snatched the 
gun from me. 
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The Court: Did you make all this up yourself that 
you wrote here? 

The Defendant: Yes, sir. 
The Court: And you speak in here about sopie 

illegal actions of the Court, and you are talking about 
your Constitutional rights as enunciated by the Su¬ 
preme Court in the case of Rice versus Olsen, Unijted 
States G5, Supreme Court, 989. Have you read that 
case ? 

The Defendant: No, sir, I didn’t read it. 
The Court: Where did you get it from? 
The Defendant: I picked it up. 

The Court: You fixed it up? 

The Defendant: I picked it up. 
The Court: You say the defendant was not informed 

by the Court of his right to the assistance of counsel 
as provided under Rule 44 of the Federal Rules of 
Criminal Procedure. 

Have you read the Federal Rules of Criminal pro¬ 
cedure ? 

The Defendant: Yes, sir, I read them. 
The Court: And “all of the foregoing actions or the 

Court were in clear violation of the due process pro¬ 
visions of the Fifth Amendment.” 

What are the due process provisions of the Pifth 
Amendment? 

The Defendant: I don’t know exactly. 
The Court: As a matter of fact, didn’t someone 

write this for you? Isn’t that right? 
The Defendant: Somebody told me how to fixl the 

words. 
The Court: You mean, another person in the jail? 
The Defendant: No. 
The Court: A lawyer? 
The Defendant: Yes, sir. 
The Court: You have got a lawyer. What did you 

do, get another one? 
The Defendant: No. 
The Court : I will have to denv the motion. 

f 

The motion was denied on January 7, 1949. The 'facts 
relative to appellant’s attempt to file a notice of appeal 
are carefully set forth in appellant’s brief (Br. 12-16S and 
we shall not repeat them here. Suffice it to say that the 
facts clearly indicate that the notice was received bjy the 
Clerk of the District Court on or before March 7,! 1949, 
which was the 59th day following January 7, 1949. 
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STATUTES AND RULE INVOLVED 

28 U.S.C. 2255 provides: 

A prisoner in custody under sentence of a court of 
the United States claiming the right to be released 
upon the ground that the sentence was imposed in 
violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to 
impose such sentence, or that the sentence was in 
excess of the maximum authorized by law, or is other¬ 
wise subject to collateral attack, may move the court 
which imposed the sentence to vacate, set aside or 
correct the sentence. 

A motion for such relief may be made at any time. 
Unless the motion and the files and records of the 

case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a 
prompt hearing thereon, determine the issues and make 
findings of fact and conclusions of law with respect 
thereto. If the court finds that the judgment was 
rendered without jurisdiction, or that the sentence 
imposed was not authorized by law or otherwise open 
to collateral attack, or that there has been such a 
denial or infringement of the constitutional rights of 
the prisoner as to render the judgment vulnerable to 
collateral attack, the court shall vacate and set the 
judgment aside and shall discharge the prisoner or 
resentence him or grant a new trial or correct the 
sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not be required to enter¬ 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg¬ 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be entertained 
if it appears that the applicant has failed to apply for 
relief, by motion, to the court which sentenced him, or 
that such court has denied him relief, unless it also 
appears that the remedy by motion is inadequate or 
ineffective to test the legality of his detention. 



28 U.S.C. 2107 provides in pertinent part: 

Except as otherwise provided in this section, no 
appeal shall bring any judgment, order or decree in 
an action, suit or proceeding of a civil nature bdfore 
a court of appeals for review unless notice of appeal 
is filed, within thirty days after the entry of £uch 
judgment, order or decree. 

In any such action, suit or proceeding in which the 
United States or an officer or agency thereof is a pdrty, 
the time as to all parties shall be sixty days from ^uch 
entry. 

Rule 37 (a) (2) of the Federal Rules of Criminal « 
cedure provides: 

ro- 

Time for Taking Appeal. An appeal by a defendant 
may be taken within 10 days after entry of the judg¬ 
ment or order appealed from, but if a motion for a 
new trial or in arrest of judgment has been made 
within the 10-day period an appeal from a judgment 
of conviction may be taken within 10 days after eritry 
of the order denying the motion. When a court a£ter 
trial imposes sentence upon a defendant not repre¬ 
sented by counsel, the defendant shall be advised of 
his right to appeal and if he so requests, the clerk s^ial! 
prepare and file forthwith a notice of appeal on bepalf 
of the defendant. An appeal by the government when 
authorized by statute may be taken within 30 dhys 
after entry of the judgment or order appealed fr<j>m. 

SUMMARY OF ARGUMENT 

A motion to vacate a sentence under 28 U. S. C. 2£55 
is a criminal proceeding, because it must be filed in the 
same court which imposed the sentence, because the parties 
are the same as the parties to the original criminal actibn, 
and because the court has power to resentence the prisoner 
—a power not attributable to a court in a civil proceedijng. 
Appeals in criminal proceedings must be noted within 10 
days after entry of the judgment or order. This appeal was 
not noted until the 59th day, and it is consequently Put 

of time. 
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n 
The issue raised by the motion to vacate was whether 

appellant actually had counsel present to assist him at 
arraignment and sentence. This was the issue to which 
all parties involved in the hearing on the motion directed 
their attention. The evidence adduced at the hearing left 
no doubt that appellant did have counsel present at all 
essential stages of the proceedings leading to conviction. 
Present counsel for appellant mistakenly reads into the 
original motion to vacate an allegation that appellant did 
not have “effective” assistance of counsel. Counsel then 
supports this allegation by reference to the transcripts of 
the arraignment and the sentence, which were not before 
the District Court at the hearing on the motion. Since 
neither the issue of “effective” assistance nor the tran¬ 
scripts were before the District Court at the hearing on 
the motion they cannot be considered in reviewing the 
ruling on the motion. 

Ill 

Since the evidence adduced at the hearing overwhelm¬ 
ingly established the only issue raised there, the District 
Court’s failure to make findings of fact and conclusions 
of law was a harmless error. 

ARGUMENT 

I 

A Motion to Vacate a Sentence Under 28 U. S. C. 2255 Is 

a Criminal Proceeding. Therefore, the Notice of Appeal 

in This Case Was Too Late and the Appeal Should Be 

Dismissed. 

We agree with counsel for appellant (Br. 21-22) that the 
notice of appeal which appellant forwarded to the clerk 
of the District Court was sufficient as to form. See Rule 
37(a), F. R. Crira. P, and Rule 73(a), F. R. C. P. We 
agree that the notice was “filed” with the clerk (Br. 21-22) 
within the meaning of Boykin v. Huff, 73 App. D. C. 378, 
121 F. 2d 865. We agree also that the notice was filed within 
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-- 
I 

i 
I 

60 days after the entry of the order denying the motiop to 
vacate (Br. 23-24). The question remains whether; the 
denial of a motion to vacate under 28 U. S. C. 2255 is appeal- 
able within 10 days as in criminal proceedings (Rule 
37(a)(2), F. R. Crim. P., supra, p. 9), or within 60 days 
as in civil proceedings 2 (28 U. S. C. 2107, supra, p. 9). j 

In a case which recently came before this Court the; ap¬ 
pellants, after noting an appeal from their convictijons, 
filed motions under section 2255 in the District Courtj be¬ 
fore taking any further action on their appeal. Bruno land 

Skeens v. United States, Nos. 10260-10261. After the |mo¬ 
tions had been denied they included these proceeding^ in 
the record of the original appeal. The Government sug¬ 
gested in its brief on appeal that a proceeding under sec¬ 
tion 2255 is an independent proceeding, and that conse¬ 
quently this matter was improperly included in the record. 
On oral argument we stated to the Court that we fell; re¬ 
quired to raise the issue since it clearly appeared on the 
record, but that we were not certain that our suggested 
answer was correct. We further called the Court’s atten¬ 
tion to the fact that the present case was then pending on 
appeal, and we stated that we might find it necessary to 
take a contradictory position in it. On January 23, 1950, 
this Court dismissed the appeal in the Brivno and Skpens 

case, holding that a proceeding under section 2255 is inde¬ 
pendent of the original trial. We are, therefore, precluded 
from arguing that such a proceeding is a mere motion in 
the original criminal case. The Court was careful, how¬ 
ever, not to say whether the proceeding under section J2255 
is civil or criminal in nature, and the question remains 
open whether the appeal period is 10 or 60 days. 

Appellant contends, first, that certain language in section 
2255 is superfluous unless construed as allowing 60 days 
for appeal (Br. 24-28); second, that a proceeding ujider 
section 2255 is a civil proceeding (Br. 28-34); and third, 
__ 

2 We do not understand that this issue was foreclosed by this 
Court’s order of July 2, 1949, in Misc. 179. That order mhrely 
granted appellant the right to proceed on appeal in forma pauperis 
(J.A. 38). 
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that even if it be a criminal proceeding, it is nevertheless 
not controlled by the Federal Rules of Criminal Procedure 
(Br. 34-35). We join in counsel’s regret (Br. 25) that there 
is neither adequate legislative history nor positive judicial 
pronouncement to aid in determination of the issue. This, 
added to the hybrid characteristics of the proceeding, 
renders the question one of considerable difficulty. We 
recognize the cogency of the arguments presented by oppos¬ 
ing counsel. They are by no means, however, completely 
conclusive. 

In fact the better position would seem to be that the pro¬ 
ceeding is criminal in nature. In Bruno and Skeens v. 
United States, supra, this Court said that the “nature and 
meaning [of the proceeding] must be ascertained from the 
terms of the statute.” Examination of section 2255 reveals 
at the outset a strong intimation that the motion is by 
nature criminal in the fact that it is only to be made in 
“the court which imposed the sentence.” Furthermore, 
the parties are the same as in the original criminal action— 
the prisoner and the United States—, whereas in habeas 
corpus the issue is between the jailer and the prisoner. 
Finally, and here it wTould seem lies an almost insuperable 
obstacle in the way of acceptance of the view that the pro¬ 
ceeding is civil, the court in deciding a motion under sec¬ 
tion 2255 can do what no civil court has ever had power 
to do. It has practically the same power of disposal as 
it had in the original criminal action. It can resentence 

the prisoner, or order a new trial, or correct the sentence. 

* * * the court shall vacate and set the judgment 
aside and shall discharge the prisoner or r'esentence 
him or grant a new trial or correct the sentence as 
may appear appropriate. 

In habeas corpus the court can vacate a judgment and re¬ 
lease the prisoner, and on coram nobis, assuming that to 
be a civil proceeding, a new trial may be ordered. But 
the parallel between section 2255 and criminal proceed¬ 
ings continues to the end. In each there is the same court, 
the same parties, the same power of disposal over the 
prisoner. The motion is, it is true, a substitute for habeas 
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corpus, and it “restates, clarifies and simplifies” thg pro¬ 

cedure in the nature of coram nobis. See Reviser’si Note 

to 28 U. S. C. 2255. But, as this Court pointed out in the 

Bruno case, it is not identical with these remedies, apd we 

have shown that it possesses characteristics incompatible 

with civil proceedings. It is submitted, therefore, thgt the 

better view is that a motion under section 2255 is criminal 

in nature. In the light of the foregoing we shall examine 

the three propositions advanced by appellant (supra, pp. 

11-12). 
As to the first proposition (Br. 24-28) it is not our posi¬ 

tion, as appellant asserts, that the statutory language per¬ 

mitting an appeal 

# * * as from a final judgment on application for 
a writ of habeas corpus 

is used merely as an illustration or example. So under¬ 

stood the language would be, as we readily concede, super¬ 

fluous. But it is unnecessary to go to the other extreme, 

as appellant seemingly does, and read the language as 

completely assimilating section 2255 to the writ of habeas 

corpus—in fact, in view of what we have just said <jf the 

criminal nature of section 2255 this would appeal well- 

nigh impossible. The cited language has a definite func¬ 

tion, not clearly performed by any other portion of the 

statute. The language preserves to the Government the 

same right of appeal as in habeas corpus proceedings—a 

right which might otherwise be doubted. Furthermore, it 

removes any possible confusion as to the scope of rejview. 

Absent this language, the question might be raised whether 

a decision on such a motion should be reviewed bj’ the 

appellate court as a motion after verdict (such as a motion 

for new trial or for judgment notwithstanding the verdict 

or to correct sentence), or as a coram nobis proceeding, 

or as an application for habeas corpus. Obviously sdction 

2255 was intended to afford to prisoners the same Relief 

in the sentencing court which they could formerly obtain 

by habeas corpus in the jurisdiction of confinement, and 

the passage in question guarantees that the scope of re¬ 

view shall be the same as in habeas corpus. 



14 

As to the second proposition (Br. 28-34) we have already- 

indicated the basis for our position that a section 2255 

proceeding is criminal, and not civil, in nature. It is true, 

as appellant points out, that the proceeding is a substi¬ 

tute for habeas corpus and coram nobis and partakes of 

their characteristics; but, on the other hand, it has ele¬ 

ments which appear definitely incompatible with civil pro¬ 

ceedings. We see no grave inconsistency in the fact that 

the section was included in the Civil Code (Title 28) in¬ 

stead of in the Criminal Code (Title 18). If the codes had 

been arranged with a view to the niceties of strict logical 

order, section 2255 might better have been included in 

Title 18. But since it is a substitute for habeas corpus 

and a remedy for the abuses of that writ, its actual position 

in Title 28 is certainly the most convenient and practical 

location for it. 

Appellant points to the fact that section 2255 prescribes 

in some detail the procedure to be followed on the motion, 

and draws from this additional support for his contention 

that the proceeding is civil. The argument runs as fol¬ 

lows: Congress has delegated to the Supreme Court au¬ 

thority to prescribe rules of procedure; the Supreme Court 

has prescribed rules in civil and criminal cases, but has 

not done so with regard to applications for writs of habeas 

corpus; therefore, since Congress prescribed procedure 

for the motion it must have regarded it as “a civil motion 

partaking of the characteristics of the civil writ of habeas 

corpus.” We fail to see how' the premises of this argument 

justify the insertion of the word “civil” in the conclusion. 

The proper conclusion to be drawn from such bases w'ould 

seem to be that Congress regarded a motion under section 

2255 as an application for a wnrit of habeas corpus—which 

is obviously not the fact. But, logomachy aside, the simple 

answer to the contention wTould seem to be that there wTas 

very little in either the civil or the criminal rules which was 

directly applicable to a proceeding such as that described 

in the first paragraph of section 2255. Consequently, Con¬ 

gress, in order to obviate any uncertainty in the beginning, 
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prescribed a procedure sufficient to make the statute work¬ 

able from the day it became effective. 

As to the third proposition (Br. 34-35) we note that, 

contrary to appellant’s contention that section 2255 spe¬ 

cifically covers all stages of the proceeding thereunder, it 

does not say anything as to the time for taking an appeal. 

Consequently, the proceeding cannot be said to have bpen 

removed by Congress from the operation of the Federal 

Rules of Criminal Procedure in that respect. There is 

an historic basis for this conclusion. Prior to the adoption 

of the Federal Rules of Criminal Procedure, the time for 

filing appeals in criminal cases was in general controlled 

by the old Criminal Appeals Rules, 292 XJ. S. 661. Rule til 

of the old rules provided that an appeal should be taljen 

within five days “after entry of judgment of convictioiji.” 

Rule III, however, failed to provide specifically for |an 

appeal from denial of a motion to set aside a conviction, 

and the Supreme Court accordingly held that appeals fr^m 

such orders were still controlled by 28 U. S. C. 230 (1946 ec(.), 

which allowed a period of three months after entry of 

the order. United States ex rel. Coy v. United States, 

316 U. S. 342. 

When the Federal Rules of Criminal Procedure became 

effective in March, 1946, the time for taking an appeal 

was enlarged from five to ten days by Rule 37(a) (2). This 

rule did more. It permitted the taking of an appeal wittjin 

ten days “after entry of the judgment or order appealed 

from.” (Italics supplied.) The object was clearly to |do 

away with the rule of the Coy case and to provide a uniform 

procedure for the taking of appeals from all orders in 

criminal proceedings. See Second Preliminary Draft of 

the Rules of Criminal Procedure at pages 136-138; ajnd 

see Ekberg v. United States, 167 Fed. 2d 380, 383-^84 

(C.A. 1). Consequently, it became necessary to file a 

notice of appeal from the denial of a motion to vacat(^ a 

conviction 'within ten days after entry of the order. 

Appellant would have it that under section 2255 the titne 

for filing the notice of appeal from a denial of such a motipn 

has again been enlarged, since an appeal may be taken 1 *jas 
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from a final judgment on application for a writ of habeas 
corpus.” But Congress has also specifically provided 
that, while the Supreme Court may not abolish the right 
of appeal in any criminal case in which an appeal is au¬ 
thorized by law, it may by rule prescribe the time within 
which the appeal must be taken. 18 U.S.C. 688 (1946 ed.), 
now 18 U.S.C. 3772. In the new Section 2255, Congress 
has made it possible for convicted prisoners to obtain 
the same remedy in the sentencing court as was previously 
available to them in the jurisdiction of confinement. But 
a motion under Section 2255 is a proceeding after verdict 
in a criminal case. Consequently, in view of the fact that 
the power to prescribe the time for appeals in such pro¬ 
ceedings has been delegated to the Supreme Court and 
lias been so recently exercised by the court in an obvious 
effort to attain uniformity of time in all criminal appeals, 
something more definite than the passage relied upon by 
appellant is required to prove that Congress intended to 
again enlarge the time to sixty days. 

In conclusion it is submitted that the proceeding under 
section 2255 is criminal in nature and must be appealed 
within 10 days. The appeal in the present case is not timely 
and should be dismissed.3 

3 Two cases which have reached the Supreme Court during the 
present term are of interest. In each the Circuit Court of Appeals 
affirmed a decision denying a motion to vacate sentence under 
section 2255. In each the petition for certiorari was filed in the 
Supreme Court more than 30 days after judgment in the Circuit 
Court of Appeals. And in each the Government opposed the 
petition on the sole ground that it was out of time since section 2255 
was criminal in nature. See Rule 37(b) (2), F. R. Crim. P. Both 
petitions were denied, but without indication of the reason for the 
Court’s action. Daugharty v. United States, No. 11 Misc., cert, 
den., October 10, 1949; Owens v. United States, No. 78 Misc., 
cert, den., December 13, 1949. 



The Issue Raised by the Motion to Vacate Was Whether 

Appellant Had Counsel at Arraignment and Sentence. 

The Evidence Adduced at the Hearing Established Over¬ 

whelmingly That He Did Have Counsel. 

Should this Court determine that the notice of appeal 
was timely filed, the question arises whether the District 
Court properly denied the motion to vacate. It is of utmpst 
importance to stress at this point that the present pro¬ 
ceeding before this Court is a review, not of the original 
conviction, hut of the denial of the motion to vacajte. 
Errors and possibilities of error in the original proceed¬ 
ings may not, therefore, be raised at this time, unless tfyey 
were properly presented to the District Court by the motion 
to vacate. 

Appellant in his statement of the case gives the briefest 
possible summary of the grounds for relief presented by 
the motion to vacate. There were, as we have noted above 
(supra, pp. 2-4), four grounds, only one of which is 
involved in the present appeal. Appellant summarises 
that ground in the simple statement “that, contrary |to 
the Sixth Amendment, he had been denied assistance of 
counsel” (Br. 7). But when it comes to argument counsel, 
admitting that there can be no doubt that appellant h^d 
an attorney, contends that he did not have “effective” 
assistance of counsel (Br. 18-20, 36-41). This is sought 
to be established by reliance upon the reporter’s tran¬ 
scripts of the proceedings at the arraignment and sentence, 
which transcripts were admittedly not before the District 
Court at the hearing on the motion to vacate and were nkt 
even transcribed until eight months after the motion h^d 
been denied (Br. 42). Upon a careful analysis of tl|ie 
arraignment proceedings it is urged that appellant did 
not have “effective” assistance of counsel at that time, 

| 

because it does not appear from the record that he w^s 
informed by his attorney, Mr. Hayes, of the elements of 
the offenses with which he was charged or of the possibility 
of defenses or of the consequences of a guilty plea, ai^d 
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because the manner of Mr. Hayes’ appointment by the 
court may have led him to believe that he was being ap¬ 
pointed solely to advise the court whether a plea of guilty 
should be accepted on the second count (Br. 37-40). Turn¬ 
ing then to the transcript of the proceedings at time of 
sentence, appellant urges that he did not have “effective” 
assistance of counsel at that point either, because it would 
appear from the record that Mr. Hayes had not had an 
opportunity to make such an investigation as would enable 
him to make an intelligent plea for leniency (Br. 40-41). 

It is submitted that appellant reads into the motion to 
vacate an allegation which is not to be found therein and 
which was not raised at the hearing on the motion, and 
then seeks to establish that allegation by evidence which 
was not considered by the District Court in its denial of 
the motion. 

The allegations of the motion to vacate have been set 
forth in considerable detail in our Counterstatement 
(supra, pp. 2-3). Briefly, appellant alleged that the court 
accepted his guilty plea without informing him of his right 
to counsel, “nor was assistance of counsel provided for 
defendant to inform him of the facts;” that “the record 
discloses that defendant was arraigned on March 12, 1948, 
and entered a plea of guilty without assistance of counsel”, 
and that “if [counsel] was present at the time of sentence 
he did not make himself known to defendant;” that he 
did not understand the charges because he was “without 
assistance of counsel;” that being “without assistance 
and advice of counsel” he pleaded guilty without knowing 
to what charge he was pleading “since court and prosecutor 
referred to each count by number only;” and that, since 
the attorney who had represented him at his preliminary 
hearing did not show up at the arraignment, “defendant, 
though wholly incapable of conducting his own defense or 
determining his course was forced to proceed without 
counsel” (J.A. 35-38). Manifestly, what appellant meant 
was that he did not have counsel at all—and this is con¬ 
firmed by the reference in the motion to Rice v. Olson, 324 
U.S. 786, a case involving absolute lack of counsel. It is 
quite true that the Sixth Amendment’s guarantee of as- 
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sistance of counsel means “effective assistance of counsel.” 
Thomas v. District of Columbia, 67 App. D.C. 179, 90 F. 2d 
424. But an allegation of denial of counsel and an ajllega- 
tion of ineffectiveness involve different issues of fact. 
Of course, prisoners’ petitions are not to be construed with 
technical nicety; but not by the farthest stretch of the 
imagination can the allegations of this motion be tortured 
into a claim of ineffective representation. 

Everyone involved in the hearing on the motion to 
vacate quite obviously thought that the issue was whether 
appellant had actually had counsel present at arraignment 
and sentence. We have set out this proceeding in flull in 
our Counterstatement (supra, pp. 4-7) and we shall 
summarize it but briefly here. The court began by asking 
appellant whether he meant to say that he had been refused 
counsel in the proceedings leading to conviction, and appel¬ 
lant replied, “I didn’t ever see counsel.” The prosecutor 
then told the court that the official records showecj. that 
Mr. Hayes had represented appellant at both arraign¬ 
ment and sentence. Mr. Hayes stated that he was ptesent 
in court the morning of the arraignment, spoke to appel¬ 
lant at the court’s request, and recommended tlnjt the 
second count be dropped; and that he was present ^t the 
time of sentence but informed the court that he j knew 
nothing about appellant. Appellant then admitted to the 
court that Mr. Hayes had talked to him before he entered 
his plea. The remainder of the hearing was devoted to 
the other allegations presented by the motion. It is clear 
that the only question in the minds of all present was 
whether appellant was represented by counsel at arraign¬ 
ment and sentence, and it is equally clear that the evidence 
then before the Court left no doubt that the answer was 

affirmative. 

There may be a serious question whether appellant did 

have “effective” assistance of counsel. The keen and 
painstaking analysis to which appellant’s present counsel 

has subjected the transcripts of the arraignment aijd the 

sentence is not lightly to be brushed aside. But the answer 
to that question lies locked in the memory of Mr. Hayes. 
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When he talked to appellant at arraignment,4 did he advise 
him (cf. Br. 39) of the elements of the offenses with which 
he was charged, or of the possibility of defenses thereto, 
or of the consequences of a plea of guilty? And when he 
appeared for the sentencing why did he not ask for a 
continuance, under the circumstances, in order to learn 
something of appellant’s background? Was it because he 
already knew enough to judge that there was nothing much 
to be said in appellant’s favor? If Mr. Hayes, eminent 
counsel that he is, had thought that the “effectiveness” 
of his representation had been put in issue by the motion 
to vacate he most certainly would have made some effort 
to answer these questions at the hearing on the motion. 
But he did not do so. And, until he does, the question of 
“effective” assistance of counsel must remain undecided. 

Appellant cites Snell v. United States, 174 F. 2d 580 
(C.A. 10), for the proposition that on appeal from an order 
denying a motion under section 2255 formal recitals of the 
record may be searched in the light of the official reporter’s 
transcripts. But, assuming the soundness of the Snell 
decision, the transcripts could be searched here only to 
determine whether appellant had counsel, since that, and 
not the “effectiveness” of.the representation, was the issue 
raised by the motion to vacate. Furthermore, in the Snell 
case the motion was denied without a hearing, and it may 
be doubted whether the same rule would hold where, as 
here, the prisoner was granted a hearing on the motion 
and made no effort to have the trial transcripts brought 
to the court’s attention. An appeal from denial of a motion 
under section 2255 is to be taken “as from a final judgment 
on application for a writ of habeas corpus.” The scope 
of review must, then, be the same as in habeas corpus. 
It is well settled that the review of a final order in a habeas 
corpus proceeding is limited to the issues raised by the 

4 It is clear that this conversation involved more than a mere 
effort on Mr. Hayes’ part to determine whether the second count 
was swallowed up by the first, because during the course of it 
appellant told Mr. Hayes that he was so much under the influence 
of liquor at the time of the offense that he did not know where 
he was going (J.A. 33). 



petition. Curtis v. Rives, 75 U.S. App. D.C. 66, 72,1 123 
F. 2d 936. 

In conclusion, it is submitted that the only issue rajised 
by appellant’s motion to vacate was whether he had as¬ 
sistance of counsel, and that the evidence at the healring 
clearly established that he did. Appellant mistakenly rfeads 
into the motion an allegation of lack of “effective” as¬ 
sistance of counsel, and then resorts to evidence which was 
not before the District Court at the hearing on the moltion 
in order to sustain the allegation. 

Ill 

The Failure of the District Court to Make Findings of ffact 
and Conclusions of Law Was a Harmless Error 

The District Court did not make findings of fact and 
conclusions of law as required by section 2255. Appellant 
argues (Br. 41-43) that the transcripts of the arraignment 
and sentence create such doubt as to the “effective” as¬ 
sistance rendered appellant by Mr. Hayes, that the ease 
should be remanded for findings on this issue. But as we 
have shown neither this issue nor the transcripts \|ere 
before the District Court at the hearing on the motjion. 
The only issue there was whether appellant was repre¬ 
sented bv counsel. On this issue the evidence is clear, and 
appellant himself admits that it was established beyond 
a doubt (Br. 36). “If a definite finding had been made on 
such issue, it clearly appears from the evidence * # * that 
it would have been against appellant’s contention. In such 
situation there is no reversible error.” Kustoff v. Chaplin, 
120 F. 2d 551, 559 (C.A. 9). 

CONCLUSION 

It is respectfully submitted that the appeal should be 
dismissed as not timely. But if the Court decides that the 
notice of appeal was filed in time, the judgment of the 
District Court denying the motion should be affirmed. 

George Morris Fay, 

United States Attornci). 
John C. Conliff, 
Joseph M. Howard, . . j 

Assistant United States Attorneyi. 
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A United States Court of Appeals for the District 

of Columbia Circuit 

Filed November 3, 1949. Joseph W. Stewart, Clerk. 

Stipulation Concerning Notice of Appeal 

Whereas, the appellant, Houston, by his appeal in the 
instant proceedings seeks to reverse the order entered 
by the United States District Court for the District lof 
Columbia on January 7, 1949, in the case of United States 
v. Hollie Houston, Cr. No. 271-48; and 

Whereas, the record on appeal in the instant proceed¬ 
ings does not show that appellant filed a notice of appeal 
from said order of January 7, 1949; and 

Whereas, the records of the United States District Coiqrt 
for the District of Columbia in the case of United States 
v. Hollie Houston, Cr. No. 271-48, do not show that appel¬ 
lant filed a notice of appeal from said order of January 7, 
1949; and 

Whereas, appellant maintains that the Clerk of the United 
States District Court for the District of Columbia received 
from appellant, but refused to file, a notice of appeal frdm 
said order of January 7, 1949; and 

Whereas, counsel for both parties have examined tjie 
files of the Clerk of the United States District Court fbr 
the District of Columbia, the files of the United Statjes 
Attorney for the District of Columbia, and files of LortOn 
Reformatory, in which appellant is serving out the sentence 
imposed on him in United States v. Hollie Houston, Cr. 

No. 271-48; and 
B Whereas, counsel have conferred with James N. 

Menendez, Deputy Clerk of the United States District 
Court for the District of Columbia in charge of the Criip- 
inal Docket of said Court concerning said notice of appeal: 

It is, therefore, agreed and stipulated between the parties 
as follows: 

I. The files of Lorton Reformatory show that Houston 
mailed to the Clerk of the United States District Court 
for the District of Columbia on Friday, March 4, 194[9, 
a notice of appeal from the order entered by said court in 
United States v. Hollie Houston, Cr. No. 271-48, on Janu¬ 
ary 7, 1949, denying Houston’s motion to set aside convic¬ 
tion and sentence. The notice of appeal so mailed by Houstqn 
is attached hereto as “Exhibit A”. 
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II. The date on which Houston’s notice of appeal was 
received by the Clerk of said District Court was not stamped 
thereon nor was any record of the time of receipt of the 
notice of appeal made in the office of the Clerk of said Dis¬ 
trict Court. 

III. Houston’s notice of appeal was returned to him by 
a letter from the Clerk’s Office of the said District Court 
dated March 10, 1949. In this letter, which is attached 
hereto as “Exhibit B”, Houston was advised that his notice 
of appeal was being returned to him “for the reason that 
the time for filing notice of appeal . . . expired on Janu¬ 
ary 17, 1948 [sic].” 

IV. It is the policy of the Office of the Clerk of said Dis¬ 
trict Court to return by mail notices of appeal in criminal 
cases that it deems unfilable on the same day that said 
notices of appeal are received. However, owing to the press 
of business, it sometimes takes two or three days before 
such notices of appeal are returned by mail to the persons 
attempting to file the same. 

C V. The records of Lorton Reformatory show that 
Houston mailed a letter enclosing a copy of this 

notice of appeal to the United States Attorney for the 
District of Columbia on the same day, i.e., March 4, 1949, 
that he mailed his notice of appeal to the Clerk of said Dis¬ 
trict Court. 

VI. The records of the Office of the United States At¬ 
torney for the District of Columbia shows that he, on 
March 7, 1949, received a letter from Houston dated 
March 2, 1949, in which Houston stated that he was en¬ 
closing a copy of his notice of appeal. However, a nota¬ 
tion on the letter indicates that a copy of the notice of 
appeal was not enclosed with the letter. 

D District Court of the United States for the 

District of Columbia 

In Re: United States vs. Hallie Houston—CR. 271-48 

Notice of Appeal 

Comes now the defendant, Hallie Houston, and files this 
as his notice of appeal to United States Court of Appeals 
for the District of Columbia, Circuit, from the decision 
rendered by this court on January 7,1949, refusing to hear 
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and dismissing defendant’s motion for relief under provi¬ 
sions of Section 2255 Title 28, U. S. Code, Section ^255 
provides that appeals from decisions of this court may be 
taken in some manner and the mandatory provisions for 
review by Appellate Courts of all decisions of the Iqwer 
courts in Habeas Corpus proceedings and as provided in 
Title 28, U. S. Code. 

Grounds of Appeal 

The decision of the court on January 7, 1949, dismissing 
said motion without hearing was biased and an arbitrary 
abuse of judicial discretion. Such arbitrary decision was 
contrary to the law and the facts in the case. 

Designation of Record 

The entire record in the case including a transcript of 
all pleas and proceedings in this court since inception of 
the case. 

Respectfully submitted, 
(s.) Hallie Houston, In P.Pl 

3/7/49 
I 

E March 10, 19491 
I 

Hallie Houston, 
D. C. Reformatory, , 
Box 25, | 
Lorton, Virginia. I 

Re: United States vs. Hallie Houston 

Criminal No. 271-48 
Sir : 

I am returning herewith your notice of appeal for tjie 
reason that the time for filing notice of appeal in the above 
case expired on January 17, 1948. 

Harry M. Hull, 

Clerk, 
By: (s.) James N. Menendez. 

• •#•••• 

1 The above-entitled matter came on for hearing ojn 
motion on Friday, January 7, 1949, in the United 

States District Court for the District of Columbia, in the 
Courthouse, at Washington, D. C. 

i 
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2 Proceedings 

The Deputy Clerk of the Court: The case of Hollie 
Houston. 

Mr. Hayes: Your Honor, Mr. Conliff is the District At¬ 
torney who handled the matter, and he is not here. He is 
on an arraignment across the hall. I will be glad to let 
him know about it. 

I was called into the matter because Your Honor ap¬ 
pointed me at the time this man was arraigned. 

The Court: Very well. 

(Thereupon the Court proceeded to other business, after 
which the following occurred:) 

The Deputy Clerk of the Court: The case of Hollie 
Houston. 

The Court: Let me see the motion. 
Do you mean to say that the Court refused you counsel? 

Is that what you are saying? 
The Defendant: I didn’t ever see counsel. 
The Court: You waived counsel and insisted on pleading 

guilty, didn’t you? 
Mr. Conliff: May I interrupt, if the Court please? 
I would like to call something to the attention of Your 

Honor because it doesn’t appear in the motion. 
After this motion was filed, I checked the docket entries 

of the Court, and I found that the defendant was arraigned 
on March 12, 1948, and at that time he entered a plea of 
guiltv to counts one and three of the indictment, and the 
docket entry also showed that on March 16 Mr. Hayes 

was appointed by the Court as attorney, and on 
3 March 19 the defendant was sentenced. 

Now, on each of these entries there was reference 
to the minute numbers, and yesterday I went down and 
checked on the official records, and they showed, and I 
think for the purpose of the record it is minute number 
141. That is for the date of March 12, 1948, the day of 
the arraignment, and a plea of guilty to counts one and 
three was entered, and George Hayes, attorney, was pres¬ 
ent for the purpose of the arraignment only. 

I think what happened, if the Court please, that the 
defendant desired to enter a plea of guilty, and as Your 
Honor often does, you requested an attorney in the court 
room to talk to him and see if he knew what he was doing, 
and the official minutes show Mr. Hayes was present at 
the time, and he plead guilty at that time, and subsequently 
Mr. Hayes entered his appearance for all purposes in the 
case, and his appearance on the date of arraignment, March 



12, that was for arraignment only, and that showed) in 
the minutes. 

With respect to the date of sentence, on March 19, 1^48, 
I checked the minutes for that day, they are official mimites, 
that is M143, and they showed that Mr. Hayes was present 
at the time of sentence. 

Mr. Hayes: If the Court please, as Mr. Conliff has in¬ 
dicated to you, I happened to be sitting in the court roorr^ on 
that morning, at which time the defendant entered and! at¬ 

tempted to enter a plea of guilty, and I talked to him 
4 on your suggestion. 

After I had talked to him, I said to Mr. Conliff, in 
my opinion, the second count in the indictment was f>Gr- 
haps swallowed up in the first, and that, in my opinion, the 
Court would permit him to plead, say, to the first and 
third counts, and he entered a plea to those counts. 

On the day the matter came on for sentence, as the 
record indicates, I stated and indicated to your Honor 
that I knew nothing with respect to the defendant because 
I was assigned, and there was a question whether he 
had been convicted of manslaughter in some other jurisdic¬ 
tion, and Your Honor imposed sentence. 

The Court: What do you mean by this: “Apparertly, 
the Court used such as a club over the head of defendant 
to forestall any possibility that defendant might move to 
change his plea to a plea of not guilty, before senteneb’’? 

What club did the Court hold over your head? That is 
what I want to know. 

The Defendant: Because the only thing they used it for 
was to give me time. \ 

The Court: Didn’t you tell the Court you wanted to 
plead guilty? 

The Defendant: Yes, sir, I wanted to plead guilty. 
The Court: And Mr. Hayes talked to you, didn’t he? 

The Defendant: Yes, sir. 
5 The Court: And you still plead guilty to the first 

and third counts and the second count was dis¬ 
missed; that is right, isn’t it? 

The Defendant: Yes, sir. 
The Court: What is this club that the Court held cjver 

your head to get the plea out of you? I don’t understand 
that. 

I didn’t make you plead guilty, did I? 
The Defendant: No. 
The Court: You didn’t draw this, did you? 
The Defendant: Yes, sir. 
The Court: You typed this up yourself? 
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The Defendant: Yes, sir. 
The Court: What do you mean when you say that the 

Court held a club over your head? You say a club was 
held over your head. 

The Defendant: I don’t know whether it was held there 
or not. 

The Court: You plead guilty to the first and third counts 
and the second was dismissed, and you were sentenced on 
the indictment and not on the individual counts. 

Mr. Hayes: I looked at the record, and I don’t know 
whether you had a chance to look at it, but there is an 
affidavit of prejudice against Your Honor. 

The Court: There is? When was that filed? 
Did you file an affdavit of prejudice against the 

Court? 
6 The Defendant: Did I file one? I filed one to go 

before another judge. 
The Court : When did you file that ? 
Here it is. 
Mr. Hayes: It is not only against you but against Judge 

Keech as well. 
The Court: What is this bias and prejudice? Did I ever 

see you before? 
The Defendant: You have seen me here. 
The Court: Did I ever see you before, anywhere? 
The Defendant: Not until I came here. 
The Court: What is the bias and prejudice? What have 

I against you? What is the bias and prejudice? I don’t 
know you. I never saw you before. 

You didn’t expect to get quite as much time as vou got, 
isn’t that right? 

The Defendant: No, sir; not on what they say I did. I 
was at that time drunk, and the man snatched the gun from 
me. 

The Court: Did you make all this up yourself that you 
wrote here? 

The Defendant: Yes, sir. 
The Court: And you speak in here about some illegal 

actions of the Court, and you are talking about your Con¬ 
stitutional rights as enwunciated by the Supreme Court in 
the case of Rice versus Olsen, United States 65, Supreme 
Court, 989. 

Have you read that case? 
7 The Defendant: No, sir, I didn’t read it. 

The Court: Where did you get it from? 
The Defendant: I picked it up. 
The Court: You fixed it up? 
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The Defendant: I picked it up. 
The Court: You say the defendant was not informed by 

the Court of his right to the assistance of counsel as pro¬ 
vided under Rule 44 of the Federal Rules of Criihinal 
Procedure. 

Have you read the Federal Rules of Criminal Procedure? 
The Defendant: Yes, sir; I read them. 
The Court: And “all of the foregoing actions of the 

Court were in clear violation of the due process provisions 
of the Fifth Amendment.” 

What are the due process provisions of the Fifth Amend¬ 
ment? 

The Defendant: I don’t know exactly. 
The Court: As a matter of fact, didn’t someone wjrite 

this for you? Isn’t that right? 
The Defendant: Somebody told me how to fix the wo^ds. 
The Court: You mean, another person in the jail? 
The Defendant: No. 
The Court: A lawyer? 
The Defendant: Yes, sir. 
The Court: You have got a lawyer. What did you do, 

get another one? 
The Defendant: No. 

8 The Court : I will have to deny the motion. 

(Thereupon the instant hearing was concluded.) 

# • • • • 

9b Washington, D. C. | 
March 12, 1948 

The above-entitled matter came on before Honorable 

Edward M. Curran, Associate Justice, at ten o’clock, a!m. 

9c Proceedings 

The Deputy Clerk : Hollie Houston. 
The Defendant: No, sir. 
The Deputy Clerk : Have you money with which to em¬ 

ploy counsel? 
The Defendant : No. 
The Deputy Clerk: Do you wish the Court to assign 

counsel to represent you? 
The Defendant: Yes. 
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The Deputy Clerk : Are you willing to enter a plea of not 
guilty without counsel being present? 

The Defendant: I plead guilty. 
The Deputy Clerk: You want to plead guilty? 
The Court: Do you know what you are pleading guilty to? 
The Defendant: Yes. 
The Court: What? 
The Defendant: Attempted robbery. 
The Court: You have got three charges against you, 

assault with intent to commit robbery, assault with a dan¬ 
gerous weapon, and carrying a deadly weapon. 

The Defendant: Yes, sir. I plead guilty. 
The Court: To all three charges? 
The Defendant: Yes. 
The Court: Let me see that. This first count alleges 

the attempted robbery. Was that the same as in¬ 
fid eluded the assault with a loaded pistol? 

Mr. Oehmann: So far as the jacket indicates, it 
does, Your Honor, the statement of facts. 

The Court: Mr. Hayes, would you look into this matter? 
There are three counts. The defendant indicates he wants 
to plead guilty to all three, but I am not so sure about No. 2. 

The Court: All right. 
The Deputy Clerk: Hollie Houston. 
Mr. Hayes: If Your Honor please, it seems apparent by 

talking to him that the appropriate plea would be the first 
and the third. In other words, there seems to be no ques¬ 
tion but that the second count is merged in the first. 

Mr. Oehmann: One transaction. We will move to dis¬ 
miss at the time of sentence. 

The Court: All right. Plead Count 1 and Count 2—or 
3. Count 1, Count 3. 

The Deputy Clerk: Hollie Houston, in Criminal Case 
No. 271-48 in which you are charged wfith assault with the 
attempt to commit robbery and carrying a deadly weapon, 
how do you wish to plead ? 

The Defendant: Guilty. 
The Court : Is that 1 and 3 ? 

fie The Deputy Clerk : Yes, sir. 
The Court: Very well. I will refer it to the Pro¬ 

bation Officer. 

(Whereupon, the instant proceedings were concluded) 
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9f Washington, D. C. 
March 19, 1949 

The above-entitled matter came on for sentence before 
Honorable Edward M. Curran, Associate Justice, at ten 
o’clock, a.m. 
9g Proceedings 

The Deputy Clerk: Hollie Houston. 
Mr. Hayes: If Your Honor pleases, on last Friday, 1 

believe, while 1 was sitting in court you asked me to talljv 
to this man and advise Your Honor as to whether or not 
his suggestion of a plea of guilty should have been to a^l 
three counts of an indictment. 

Your Honor will perhaps remember I reported to you I 
thought there were only two, and the District Attornei 
agreed and Your Honor allowed him to plead only to those 
two counts. 

I got a note the matter was on for sentence. I did not 
know Your Honor intended me to go forward in it. if 
Your Honor did, I want to say to you I have not gone for¬ 
ward. I had simply felt Your Honor wanted me to do that 
particular thing. If there was anything to be done in that 
interim period I hadn’t had an opportunity and haven’t 
done that. He did plead at that time. I talked to him, and 
I know what he said about the commission of the offense, but 
I have not contacted the Probation Officer. 

The Court: Were you sentenced to six years for man¬ 
slaughter in Mississippi in 1939? 

The Defendant: Yes, sir. 

The Court: Do vou want to sav anvthing before thd 
t t t K—* 

Court imposes sentence? 
Mr. Hayes: The only thing I can say about my con- 

911 versation with him then is that he said to me at the 
time he had been drinking, that he was very much 

under the influence of liquor. 
I understand from him he was apprehended at the scene 

of the offense, and as I say, he indicated to me he went! 
there simply because of the fact that he was under the in¬ 
fluence to such an extent he didn’t realize it. 

The Court: Well, it is pretty serious, robbery with guns^ 
you know. 

The record shows he had been drinking, but wasn’t drunk. 
I will sentence the defendant on the indictment, rather 

than on the individual counts—rather than on the last count, 
that being a misdemeanor count. 

Four to twelve years. 

(Whereupon the proceedings were concluded.) 

• • • * • 
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14 Filed in Open Court Mar. 8, 1948. Harry M. Hull, 
Clerk. 

The Grand Jury charges: 
On or about February 9, 1948, within the District of Co¬ 

lumbia, Hollie Houston did make an assault upon Harry S. 
Asaka, with intent, by force and violence, and by sudden and 
stealthy seizure and snatching, and against resistance, and 
by putting in fear, to take and carry away valuable goods 
and property from the person, and from the immediate 
actual possession of the said Harry S. Asaka. 

Second Count : 

On or about February 9, 1948, within the District of 
Columbia, Hollie Houston did make an assault with a loaded 
pistol upon Harry S. Asaka. 

Third Count: 

On or about February 9, 1948, within the District of 
Columbia, Hollie Houston carried a pistol on or about his 
person without a license having been issued as provided by 
law. 

« # « • • 

16 Friday, March 12,1948 

Come as well the attorney of the United States as the 
defendant in proper person, in custody of the Superin¬ 
tendent of the Washington Asylum and Jail, and by his 
attorney, for arraignment only, George E. C. Hayes, Es¬ 
quire; whereupon the defendant being arraigned upon the 
indictment, the reading whereof he specifically waives, 
pleads guilty to counts One and Three of the Indictment, 
submits to the mercy of the Court, and is remanded to the 
Washington Asylum and Jail; and thereupon the case is 
referred to the Probation Officer of the Court. 

17 Filed Mar. 16, 1948. Harry M. Hull, Clerk. 

Order Appointing Counsel To Defend 

Upon consideration of the motion of the defendant in the 
above-entitled cause, it is this 12th day of March A. D., 1948. 

Ordered, That George E. C. Hayes, Esq. be, and he is, 
hereby appointed to appear and defend on behalf of the said 
defendant. 

• • • • • 
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19 Filed Mar. 1, 1948. Harry M. Hull, Clerk 

On this 19th day of March, A. D., 1948, came the attorney 
for the government and the defendant appeared in person 
and by counsel, George Hayes, Esquire. 

It is adjudged that the defendant has been convicted upon 
his plea of guilty of the offense of Assault with Intent to 
Commit Robbery and Carrying a Deadly Weapon as chargejd 
in Counts One and Three and the court having asked tlje 
defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the con¬ 
trary being shown or appearing to the Court, 

It is adjudged that the defendant is guilty as charged arid 
convicted. 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Four (4[) 
years to Twelve (12) years. 

20 Friday, March 19, 1948 ! 

! 
Come as well the Attorney of the United States, as tlje 

defendant in proper person, in custody of the Superin¬ 
tendent of the Washington Asylum and Jail, and by hjs 
attorney, George E. C. Hayes, Esquire; and thereupon it is 
demanded of the defendant what further he has to say wh|y 
the sentence of the law should not be pronounced againit 
him and he says nothing except as he has already said; 
whereupon it is considered by the Court that for his said 
offense, and the said defendant be committed to the cus¬ 
tody of the Attorney General or his authorized represen¬ 
tative for imprisonment for a period of Four (4) years tjo 
Twelve (12) years; and thereupon the defendant is re¬ 
manded to the Washington Asylum and Jail. 

21 Filed Dec. 27, 1948. Harry M. Hull, Clerk 

Motion To Set Aside Conviction and Sentence 

i 
Conies now the defendant ITallie Houston, and pursuant 

to the provisions of Section 2255, Title 28, U. S. Code, filejs 
this as his motion to set aside the conviction and sentence 
in C. A. 271-48, as null, void and illegal, the court having 
lost jurisdiction by violation of defendant’s constitutional 
rights, under the Fifth and Sixth Amendments, was with¬ 
out authority to accept a plea of guilty or to impose sen¬ 
tence upon defendant. 
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The circumstances surrounding the illegal actions of the 
court in accepting such plea without informing defendant 
of his constitutional right to assistance of counsel are almost 
identical with those surrounding the conviction of the de¬ 
fendant Rice, which which was set aside by the Supreme 
Court in Kice v. Olsen, U. S. 65, Supreme Ct. 989, which 
please see. 

Violation of Constitutional Rights 

(1) In clear violation of the Sixth Amendment the defend¬ 
ant was induced to plead guilty at arraignment and indict¬ 
ment, by promise that if he would plead guilty, one of the 
three counts of the indictment would be dismissed, nor was 
assistance of counsel provided for defendant to inform him 
of the facts. Now was the defendant informed by the 
court of his right to assistance of counsel as provided by 
Rule 44, F. R. C. P. Defendant did not waive his right 
to assistance of counsel nor was he aware of his constitu¬ 
tional right to such assistance of counsel. 

The record discloses that defendant was arraigned on 
March 12, 1948, and entered a plea of guilty without as¬ 
sistance of counsel, that on March 16, 1948, an order was 
tiled appointing George E. C. Hayes, as defense counsel 
but if said Hayes was present at time of sentence he did 
not make himself known to defendant. 

(2) Defendant being semi-illiterate and without assis¬ 
tance of counsel did not understand the charges or counts 
against him of which there were three. He was misled 
to believe that he he would plead guilty some part of the 
charges would be dismissed. Thereupon, without assistance 
or advice of counsel, defendant pleaded guilty without 
knowing to what charge he was pleading, since the court 
and prosecutor referred to each count by number only. After 
the plea of guilty had been entered the court refused to 
dismiss anyone of the counts until such time as defendant 

should be sentenced. 
22 Apparently, the court used such as a club over the 

head of defendant to forestall any possibility that 
defendant might move to change his plea to a plea of not 
guilty, before sentence. Consequently, as the records will 
disclose the defendant was by chicanery induced to plead 
guilty to all counts. All of the foregoing actions of the 
court were in clear violation of the due process provisions 
of the Fifth amendment. 

Defendant first learned what the charges were for which 
he had been sentenced after his arrival at the prison to which 
he was sentenced. 



(3) At time of sentence the court violated every principle 
and concept of defendants constitutional right to due 
process by an inquisition into defendant’s past recqrd. 
Apparently by use of the discretionary power of the court 
relating to probation, to which defendant’s case had been 
referred, the court had learned that defendant had served 
IS months in prison in Mississippi on a charge of Man¬ 
slaughter and in complete disregard of due process the 
court ignored the charges for which sentence was about to 
be imposed but questioned the defendant regarding the f|or- 
mer sentence and imprisonment for manslaughter, indicat¬ 
ing clearly that the severity of the sentence imposed \kas 
not based upon the pending charges against defendant but 
rather upon what the court had learned from such proba¬ 
tion report. Such action or abuse of discretionary po\yer 
by the court was most unfortunate and most unfair because 
if the court had questioned defendant as to the circum¬ 
stances surrounding the pending charges the court might 
have learned that in reality the defendant was not guilty of 
any greater charge than illegal possession of a deadly 
weapon. 

(4) The sentence on the third count of the indictment is 
without legality because the indictment was not properly 
and legally drawn and did not set forth that defendant 
was carrying a gun or weapon on his person without a per¬ 
mit or license to possess such arms. A recent decision of 
the Supreme Court on this question is available to this 
court. 

History of Case 
I 

Defendant was arrested by Police and told he was charged 
with illegally carrying a deadly weapon. Nothing was said 
by Police about any attempted robbery or assault with intejnt 
to commit robbery. Therefore, it appears count No. 1 (or 
that of assault with intent to commit robbery), and cou|nt 
#2 or that of assault with a dangerous weapon (dismissed) 
were a second thought or aftermath and defendant now de¬ 
nies that he assaulted anyone or that he attempted to rob 
anyone and that both such charges were fictitious apd 

untrue. After arrest defendant was then taken befdre 
23 a committing magistrate, who appointed counsel to 

assist defendant. Such counsel, whose name defend¬ 
ant does not recall, waived the preliminary hearing and 
defendant was held to the grand jury. Confined in Jjjiil 
he did not again see such assigned counsel. When arraigned 
on March 12. 1948, such assigned counsel did not show and 
defendant, though wholly incapable of conducting his own 
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defense or determining his course was forced to proceed 
without counsel. 

Defendant admits he had a gun in his possession without 
a license or permit. He went into a store in the 36-hundred 
block of Eleventh Street, N. W., to buy a package of “Pig¬ 
skins,’" a dainty of some kind. Defendant had been going 
into the store regularly and the proprietor knew defendant. 
On the occasion in question he took the gun out of his pocket 
to get his money to pay the storekeeper and the storekeeper 
took the gun away from him and phoned the police. Any 
other charge against him is fictitious and untrue. 

Defendant Prays 

Believing the sentence of twelve years was out of all rea¬ 
son and further believing the indictment faulty, the de¬ 
fendant prays that the court will set aside the judgment and 
sentence and either order a new trial or a plea of not guilty 
or reduce the sentence to one commensurate with the offense 
committed, i.e., that of illegal possession of a deadly 
weapon. 

Respectfully submitted, 
Hollie Houston. 

* * * • * 

26 Friday, January 7, 1949 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superin¬ 
tendent of the Washington Asylum and Jail, and by his at¬ 
torney, G. E. C. Hayes, Esquire; and thereupon the de¬ 
fendant’s motion to set aside conviction and sentence com¬ 
ing on to be heard, after argument by the counsel is by the 
Court denied. 

27 Before Edgerton, Prettyman and Groner, JJ. 

Order 

Upon consideration of the petitioner’s motion to grant an 
appeal herein, and of the objections thereto, it is 

Ordered by the Court that petitioner be, and he is hereby, 
allowed to appeal in forma pauperis from the order of the 
District Court entered in Criminal Case No. 271-48 on 
January 7, 1949, denying petitioner’s motion to set aside 
the judgment of conviction, and that William V. T. Justis, 
Esquire, be, and he is hereby appointed to represent peti¬ 
tioner on his appeal. 

Per curiam. 
Dated July 2, 1949. 

* • * # * 
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